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6 March 2008 

 

To:  The Health Select Committee 

 

Public Health Bill  

We are pleased to present to you the submission from FOE New Zealand 
Trust on the Public Health Bill. 

FOE (Fight the Obesity Epidemic) is a Charitable Trust aiming to stop and 
reverse the rise of obesity and type 2 diabetes in New Zealand.  Our vision is 
a New Zealand where once again type 2 diabetes and other obesity-related 
diseases are unknown among children and adolescents. 

FOE has a particular interest in the Bill because of its inclusion, for the first 
time, of measures to reduce risk factors for non-communicable diseases.  
Obesity is a major risk factor for the main non-communicable diseases: 
cancer, heart disease and type 2 diabetes.  Because of its health effects it can 
also be considered a non-communicable disease itself. 

FOE supports the intent of the Bill, and almost all of its provisions.  Our 
submission concentrates on several areas where, we believe, the Bill could be 
strengthened in ways that add to the accomplishment of its very fine purpose: 
“to improve, promote and protect public health in order to help attain optimal 
and equitable health outcomes for M� ori and all other population groups”. 

I would like the opportunity to appear before the Committee and speak to our 
submission, accompanied by John White. 

Kind regards 
 
 
 Robyn Toomath FRACP 
 
Endocrinologist/Physician 
Clinical Director Clinical Support Services, Wellington Hospital 
FOE Chairperson and Spokesperson 
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Recommendations 

 

FOE recommends to the Health Select Committee: 

a) that wording be added to clause 6 to the effect that the Minister of 
Health must use her or his powers under the Act when this is the most 
appropriate response to a risk factor having serious consequences for 
non-communicable diseases (section 2 of this submission). 

b) that wording be added to clause 7 to the effect that the Director-
General of Health must use her or his powers under the Act when this 
is the most appropriate response to a risk factor having serious 
consequences for non-communicable diseases (section 2). 

c) that the Health Committee notes the need to retain regulation-making 
powers under clause 374 to increase the likelihood of voluntary 
compliance with codes and guidelines issued under clause 81. 

d) that a provision be added to the Bill requiring the Director-General of 
Health to take account of any competitive advantage that might be 
gained through failure to comply with codes and guidelines issued 
under clause 81, and to monitor the effect in practice of such codes 
and guidelines to see that this does not occur (section 3). 

e) that clause 88 be amended so that the Ministry of Health must report to 
the Minister of Health within one year of the commencement of the Act, 
and then annually in following years (section 4). 

f) that subclause 88(3) be removed from the Bill (section 4). 

g) that another subclause be added in clause 374, worded similarly to 
subclause 374(r), which allows the prohibition or regulation of the 
advertising, promotion or marketing of any thing likely to introduce or 
increase a risk to public health (section 5). 

h) that the Health Committee note the following points in support of the 
retention of regulation-making powers in Clause 374 to reduce risk 
factors for non-communicable diseases: 

·  Voluntary compliance with codes of practice and guidelines 
issued under clause 81 will be much more likely if affected 
parties are aware that regulation under clause 374 is a likely 
result of poor compliance 

·  A comprehensive mix of measures including regulation is 
required to reduce risk factors for non-communicable diseases 

·  Regulation allows a faster and more flexible response to new 
risk factors than reliance on legislation  
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·  Submissions to the Inquiry into Obesity and Type 2 Diabetes 
heavily favoured use of regulation in some areas   

·  The New Zealand public firmly favours regulation of food 
marketing to children 

·  The need for regulation has international recognition 

·  The case to dismiss the need for regulation-making powers by 
labelling it “nanny state” is very weak (section 5). 

i) that statutes and regulations be added to the activities in subclause 
4(a) to which health impact assessment might be applied (section 5). 

j) that the Bill sets out conditions under which health impact assessment 
would be required, such as when the consequences of a project 
include a reasonably foreseeable risk to public health that could be 
mitigated (section 5).  

k) that the Bill place a requirement on the relevant decision makers to 
properly consider, and where appropriate act on, the findings of any 
health impact assessment (section 5). 
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1 Introduction  

FOE (Fight the Obesity Epidemic) welcomes the Public Health Bill.  FOE is 
particularly pleased that the Bill recognises that non-communicable diseases 
now have the greatest impact on population health, and therefore must be 
addressed in public health legislation.    

There are number of serious risk factors for non-communicable diseases, 
including tobacco, alcohol, nutrition, lack of physical activity, and lack of 
protection from the sun (skin cancer).  In this submission, FOE concentrates 
on role of the Bill in reducing nutrition-related risk factors, but recognises that 
the provisions which it supports are also very applicable to the reduction of 
other risk factors. 

2 General comments on the Bill as a whole 

2.1 The need for overarching principles in the Bill 

The Bill contains principles in clause 80 that must be taken into account by the 
Director-General of Health in performing his or her functions under Part 3 of 
the Bill (Non-communicable diseases).  These functions pertain to the issuing 
of codes of practice or guidelines.  But there is no similar set of principles 
applying to the making of regulations related to non-communicable diseases 
in clause 374 (Regulations about public health generally).  The same or 
similar principles as set out in clause 80 need also to apply here.  Such 
principles need a strong focus on advancing the public good. 

Principles, including those in clause 80, are scattered through the Bill.  FOE 
believes there is a need for a set of overarching principles covering the entire 
Bill to be included at the beginning in Subpart 1 of Part 1.  This would mean 
there was no need for similar principles to be set out in different parts of the 
Bill, and would ensure that all provisions in the Bill were adequately supported 
by relevant principles.  

FOE supports inclusion in the Bill of an overarching principle stating the need 
to protect the health of vulnerable sections of the population, including 
children.  This would provide a more sound base for making regulations such 
as restrictions on advertising unhealthy food to children. 

Recommendation:  FOE recommends that a set of overarching principles be 
included in Subpart 1 of Part 1 of the Bill which include principles that support 
measures to address risk factors for non-communicable diseases, such as a 
strong focus on advancing the public good, and protection for vulnerable 
sections of the population. 
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2.2 The need to impose duties to reduce risk factors for non-communicable 
diseases  

There are numerous duties imposed by the Public Health Bill relating to 
infectious diseases and environmental health.  The Director-General of 
Health, for example, must appoint suitable medical practitioners as medical 
officers of health (clause 12(1)).  But the Bill imposes no duties relating to 
non-communicable diseases.  This is in spite of the recognition, in the Bill’s 
Explanatory Note, that: 

Public health legislation traditionally focuses on communicable diseases 
and environmental health.  Although communicable disease and 
environmental health issues remain very significant, they are no longer 
the major causes of death and illness in New Zealand.  The major causes 
of population ill-health today, and the major drivers of health care 
expenditure, are those broadly categorised as non-communicable 
diseases, such as cardiovascular disease, diabetes, cancers, mental 
illness, and addictions (pp5-6). 

FOE believes that the Bill needs to place explicit duties on the Minister of 
Health and Director-General of Health to reduce risk factors for non-
communicable diseases. 

Clause 6 sets out the function of the Minister of Health (“ensuring the effective 
and efficient administration of this Act”).  Nowhere in the Bill is there reference 
to the Minister having any obligations or duties with respect to non-
communicable diseases.  Effective administration of an Act the purpose of 
which is to improve, promote, and protect public health might imply a duty to 
use available provisions to achieve the purpose, but FOE prefers to see this 
spelled out. This needs to be worded so that it places an obligation on the 
Minister to propose regulations relating to non-communicable diseases under 
Clause 374 when such regulations are the most appropriate response to 
protect public health.  

Similarly, clause 7 lists the functions of the Director-General of Health.  There 
is no explicit statement imposing a duty on the Director-General to use her or 
his powers under the Act to further the Act’s purpose.  This is particularly 
relevant to the functions of the Director-General relating to non-communicable 
diseases set out in Subpart 3 of Part 3 of the Bill (Codes of practice and 
guidelines).   Clause 81 states that the Director-General may  “issue a code of 
practice or guidelines to a sector on a particular activity that the sector 
undertakes if the Director-General has reason to believe that the sector can 
reduce, or assist in reducing, a risk factor associated with, or related to, the 
activity”.  “May” is not enough.  There needs to be an obligation on the 
Director-General to issue codes and guidelines when these are judged to be 
the most appropriate means of reducing risk factors for non-communicable 
diseases. This also applies to codes or guidelines relating to health impact 
assessments (clause 83). 

Recommendation:  FOE recommends that wording be added to clause 6 to 
the effect that the Minister of Health must use her or his powers under the Act 



 
8 

when this is the most appropriate response to a risk factor having serious 
consequences for non-communicable diseases. 

Recommendation:  FOE recommends that wording be added to clause 7 to 
the effect that the Director-General of Health must use her or his powers 
under the Act when this is the most appropriate response to a risk factor 
having serious consequences for non-communicable diseases. 

3 Codes of practice and guidelines in Part 3 of the  Bill 

FOE is pleased to see that the Director-General of Health is given wide scope 
to “issue a code of practice or guidelines to a sector on a particular activity 
that the sector undertakes if the Director-General has reason to believe that 
the sector can reduce, or assist in reducing, a risk factor associated with, or 
related to the activity” (clause 81(1)).  

There is, however, a major weakness relating to clause 81 given the serious 
and immediate risks affecting non-communicable diseases: the codes and 
guidelines are not legally enforceable.  Further, the Ministry of Health expects 
that they will not be complied with when manufacturers or suppliers judge that 
the cost of compliance is too high.  The Ministry has stated: 

The codes and guidelines … will not be mandatory and any costs 
associated with their implementation will be one factor among others that 
the manufacturer or supplier would take into account in deciding whether 
and the extent to which compliance would be appropriate.1 

In the Health Committee’s report on its Inquiry into Obesity and Type 2 
Diabetes, a majority believed that changing the obesogenic environment is 
central to preventing obesity and type 2 diabetes.  They favoured giving the 
food and advertising industries a short time-frame to achieve measurable 
outcomes addressing risk factors.  They wanted the Public Health Bill to 
include regulation-making powers that could be used if the industry failed to 
meet the performance targets.  The Government, in its response, largely 
agreed with this approach. 

In its 2006 submission to the Health Committee Inquiry, FOE called for 
regulation of the food and advertising industries on the grounds that both the 
public health evidence and industry performance to date showed that self-
regulation will not work.  Developments since 2006 have confirmed FOE’s 
belief in this. 

That said, the approach of giving industry a short time-frame to achieve 
measurable targets, to be followed by regulation if required, has some merit.  
It will not, however, result in progress unless the targets to be met by industry 
bring a large and prompt shift away from the marketing of unhealthy food, 
particularly to children, and steady and substantial progress in both reducing 

                                            

1 Ministry of Health. Regulatory impact and compliance cost statement for the Public Health 
Bill. Available from http://www.moh.govt.nz/moh.nsf/indexmh/ris-public-health-bill.  
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the energy-density and improving the nutritional quality of foods and drinks 
sold to the public. 

One disadvantage of voluntary compliance with codes and guidelines is the 
prospect that companies that choose to comply might put themselves at a 
competitive disadvantage to other companies that choose not to.  This could 
easily occur for measures designed to reduce consumption of unhealthy foods 
and drinks.  Leaving more sugar or fat in a product could well be a cheaper 
option than other means of appealing to children’s tastes.  This would be a 
perverse outcome, and the Director-General would need to take this into 
account in issuing codes and guidelines and monitoring their effect. 

Another weakness, the lack of any duty on the Director-General to issue 
codes and guidelines when appropriate, has been addressed above. 

Recommendation:  FOE recommends that the Health Committee notes the 
need to retain regulation-making powers under clause 374 to increase the 
likelihood of voluntary compliance with codes and guidelines issued under 
clause 81. 

Recommendation:  FOE recommends that a provision be added to the Bill 
requiring the Director-General of Health to take account of any competitive 
advantage that might be gained through failure to comply with codes and 
guidelines issued under clause 81, and to monitor the effect in practice of 
such codes and guidelines to see that this does not occur. 

4 Reviewing progress in addressing non-communicable  diseases 
(clause 88) 

Clause 88 of the Bill requires the Ministry of Health to report to the Minister, 
not later than 3 years after commencement of the Act, reviewing progress on 
addressing risk factors for non-communicable diseases under Part 3.  
Subclause 88(3) allows one or more extensions to reporting date. 

Three years after the commencement of the Act, assuming it is passed in 
2008, would probably be some time in 2012.  The Ministry’s report will then 
need to be considered, and any actions arising from it planned.  This makes it 
about five years from now before changes arising from the report are likely to 
be implemented.  This period would be even longer if the power in subclause 
80(3) to extend the date on which the report is due beyond three years is 
exercised.  FOE believes that five years and more is much too long to wait for 
further action, and sees no reason, given the importance and urgency of 
addressing risk factors for non-communicable diseases, that the Ministry 
should be required to report to the Minister annually under clause 88. 

Recommendation:  FOE recommends that clause 88 be amended so that 
the Ministry of Health must report to the Minister of Health within one year of 
the commencement of the Act, and then annually in following years. 

Recommendation:  FOE recommends that subclause 88(3) be removed from 
the Bill. 
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5 Regulations relating to non-communicable diseases  in clause 374 

FOE strongly welcomes the inclusion in clause 374 of regulation-making 
powers to reduce risk factors for non-communicable diseases. 

·  Subclause 374(r) allows “the prohibition or regulation of the importation, 
manufacture, packing, or sale of any thing likely to introduce or increase 
a risk to public health”.  

·  Subclause 374(x) enables the issuing of regulations for the purpose of 
“reducing, or assisting in reducing, risk factors (within the meaning of 
section 79) associated with, or related to, non-communicable diseases”. 

These are very commendable and badly needed provisions.  FOE is 
concerned, however, about how effective in practice subclauses 374(r) and 
374(x) will be in reducing risk factors because they lack the support of 
overarching principles (see section 2.1 in this submission).    

FOE recommends inclusion of another subclause in clause 374, worded 
similarly to subclause 374(r), which allows ““the prohibition or regulation of the 
advertising, promotion or marketing of any thing likely to introduce or increase 
a risk to public health”.  While this may be covered under the more general 
wording in subclause 374(x), a more specific reference would provide a clear 
signal to the food and advertising industries of what they might expect if 
sufficient progress on reducing the marketing of unhealthy products is not 
achieved through self-regulation. 

FOE is aware that there will be strong opposition in some submissions to 
retention in the Bill of subclauses 374(r) and 374(x).  For this reason, we bring 
to the Committee’s attention a number of reasons why these subclauses, or 
some similar regulation-making powers, are critically important features of a 
Public Health Act for the twenty-first century. 

5.1 Voluntary compliance with codes and guidelines issued under clause 
81 will be greatly assisted by the threat of regulation for poor 
compliance 

The inclusion of regulation-making powers relating to non-communicable 
diseases in clause 374 of the Public Health Bill is an essential step if the 
Government approach of encouraging industry to make the required changes 
through self-regulation is to have any chance of success.  Without the real 
threat of regulation, FOE believes food and advertising industry responses will 
continue to be more window dressing than substance.  Should industry fail to 
measure up, clause 374 would enable the necessary changes to be made 
through regulation. 

5.2 A comprehensive mix of measures including regulation is required to 
reduce risk factors for non-communicable diseases 

During its Inquiry into Obesity and Type 2 Diabetes, the Health Committee 
heard consistent and compelling evidence from public health experts that a 
comprehensive mix of measures, including regulation, is required to prevent 
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obesity.2   The same is true for reducing the effect of other major risk factors 
for non-communicable diseases, including tobacco and alcohol. 

The evidence from tobacco control shows that successful strategies involve a 
comprehensive mix of interventions, including regulatory measures.  A major 
report by the World Bank3 summarises the global evidence on what works for 
tobacco control.  In discussing advertising bans, this report formed a “key 
conclusion” relevant to controls on the marketing of unhealthy food to children: 
“bans on advertising and promotion prove effective, but only if they are 
comprehensive, covering all media and all uses of brand names and logos”.  
Without comprehensive bans, the industry merely shifted its advertising and 
promotion from banned activities, such as television advertising, to other 
forms of promotion, such as sponsorship.   

This example from tobacco points to an important reason why regulation-
making powers are needed.  The food and advertising industries, if left to self-
regulate, may make small steps in one direction, such as not showing 
advertisements for unhealthy food around designated children’s programmes 
on television, while shifting the focus to other forms of marketing these foods, 
such as sponsorship of schools or children’s sport. 

In a 2006 paper4 British academic Karen Jochelson refers to evidence for a 
number of types of legislative or regulatory action that have been used 
successfully to reduce risk factors for non-communicable diseases: 

Taxation:  “International studies show that increasing the price of alcohol 
generally leads to a decrease in consumption, with a positive follow-on 
effect for public health…  A similar pattern is evident when looking at 
tobacco use…  Price increases induce some smokers to quit and prevent 
others from becoming regular or persistent smokers.” 

Regulation to restrict access:  “restricting access to alcohol and tobacco 
seems to reduce consumption rates, and brings wider social and health 
benefits…  Research shows that bans on smoking in public places 
reduce non-smokers’ exposure to tobacco smoke, and reduce 
consumption so encouraging smokers to quit”. 

Advertising bans:  “Total advertising bans are associated with declining 
consumption of alcohol and tobacco which leads to declining morbidity 
and mortality from related illnesses…  A … study with data from 20 
countries spanning a 26-year period … found that banning alcohol 

                                            

2 White, John. The Health Select Committee Inquiry into Obesity and Type 2 Diabetes: An 
initial analysis of submissions. March 2007. Available from 
http://www.foe.org.nz/archives/HealthSelectCommitteeInquirySubmission.pdf 

3 World Bank. Curbing the epidemic: Governments and the economics of tobacco control. 
Washington DC, World Bank, 1999.  Available from 
http://www1.worldbank.org/tobacco/book/pdf/tobacco.pdf.  

4 Jochelson, K. Nanny or steward: The role of government in public health. Public Health 
2006; 120(12):1149-55. 
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advertising resulted in a decrease in consumption.  Tobacco advertising 
bans also have a direct impact on consumption rates.” 

Proscribing behaviour:  “wearing seatbelts and not driving when drunk 
depend on the state proscribing permitted behaviour and using 
surveillance and penalties to ensure compliance.” 

5.3 Regulation allows a faster and more flexible response to new risk factors 
than reliance on legislation  

New ways of marketing unhealthy foods and drinks to children are developing 
quickly along with advances in communications technology, and the high use 
of the internet by children.  Regulatory powers are required to enable quick 
responses to new forms of marketing unhealthy foods to children as these 
appear. 

5.4 Submissions to the Inquiry into Obesity and Type 2 Diabetes heavily 
favoured use of regulations in some areas   

A report on submissions to the Health Select Committee Inquiry into Obesity 
and Type 2 Diabetes analyses what submitters had to say about regulation.5  
Most calls for regulation related to: 

·  the marketing of unhealthy food, particularly to children, and 

·  sponsorship of schools and children’s sport by organisations associated 
with unhealthy foods and drinks. 

There was a clear dichotomy between submissions from the health sector on 
one hand, and the food and advertising industries on the other.  As an 
example, 120 submissions, most from the health sector, explicitly supported 
some form of regulation by Government of the advertising of less healthy 
food.  The only opposition to this came from industry submissions. 

Of particular note, 76 of the 141 health sector submissions (54%) sought 
some form of regulation on advertising of less healthy food.  As the report on 
the submissions states: 

This is a massive figure given the context – almost all the remaining 46% 
simply did not address the advertising issue in their submissions, 
presumably for many because this was well removed from their expertise 
or direct concern.  No submission from the health sector stated 
opposition to some form of advertising restriction.  This leaves a very 
clear outcome: the health sector was strongly of the view that the 
advertising of less healthy food needed to be regulated (pp.39-40). 

                                            

5 White, John. The Health Select Committee Inquiry into Obesity and Type 2 Diabetes: An 
initial analysis of submissions. March 2007. Available from 
http://www.foe.org.nz/archives/HealthSelectCommitteeInquirySubmission.pdf  
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5.5 The New Zealand public firmly favours regulation of food marketing to 
children  

The New Zealand public recognises the need for marketing unhealthy food to 
children to be regulated, with a ban on advertising unhealthy food to children 
having wide public support.    

The Chronic Disease Prevention Peak Group recently released the results of 
a survey conducted in 2007 showing a large majority of New Zealand parents 
and grandparents would like to ban television advertising to children of 
unhealthy food and drink products.  Eight-two percent of the survey 
respondents agreed or strongly agreed that advertising unhealthy products 
“using ads appealing to children” should be stopped.6  

A survey in 2005 by BRC Marketing and Social Research commissioned by 
FOE shows similar results.  Almost three-quarters (71%) of New Zealand 
adults surveyed by BRC Marketing and Social Research in 2005 agreed or 
strongly agreed that “advertisements for unhealthy food and drink products 
should be banned during children’s television programmes”.  And 84% of 
those surveyed agreed or strongly agreed that unhealthy food and drink 
products should not be sold in school canteens and vending machines.7 

5.6 The need for regulation has international recognition 

The just-concluded ASEAN conference on marketing food to children in 
Bangkok, attended by 150 participants from member countries, the World 
Health Organization, Consumers International and the International 
Association for the Study of Obesity, issued “The Bangkok Call to Action” on 
29 February 2008.  First among calls for action by governments was: 

To control all forms and types of the promotional marketing of energy-
dense nutrient-poor food and non-alcoholic beverages to children up to 
the age 18.  To do this, governments must introduce statutory regulations 
[restricting] … the nature, quantity, duration and frequency of marketing 
food to children.8 

The “Sydney Principles”, launched at the International Congress on Obesity in 
Sydney in September 2006 and finalised following feedback from delegates, 
are equally clear. 

Only legally-enforceable regulations have sufficient authority to ensure a 
high level of protection for children from targeted marketing and the 

                                            

6 Further information on the Peak Group survey can be obtained from 
http://www.nhf.org.nz/news.asp?pageID=2145820705&RefID=2141735835.  

7 More details about the BRC poll can be found at 
http://www.foe.org.nz/archives/000956.html.  

8 Personal communication from Associate Professor Vithaya Kulsomboon received 3 March 
2008.   
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negative impact that this has on their diets. Industry self-regulation is not 
designed to achieve this goal.9 

5.7 Why regulation should not be dismissed as “nanny state” 

There are clear signs that opponents of subclauses 374(r) and 374(x) will 
attempt to brand these as the ‘nanny state’ making an unwarranted intrusion 
into people’s lives.  Typically, the argument goes, non-communicable 
diseases should be addressed through information and education, not by 
government actions to reduce risk factors in the environments in which people 
live. 

The case that information provision and education is not the answer is not 
repeated here as the Health Committee is aware of this.  In its report on the 
Inquiry into Obesity and Type 2 Diabetes, the Committee notes: 

We were informed that social marketing, or efforts to change behaviour 
through mass media campaigns, is of limited use unless it is well 
supported by environmental changes… Educational strategies by 
themselves are not likely to achieve good results (p15). 

 FOE does not accept the ‘nanny state’ argument.  Preventing obesity and 
other risk factors through regulation is not about telling people what to do.  It is 
about creating an environment in which it is easier to make healthy choices.  
The advertising of unhealthy food to children, for example, is an attempt to 
manipulate the food choices children make.  Reducing the ability of 
advertisers to do this has nothing to do with a nanny state telling people how 
to live their lives.  Rather, it is making it easier for parents to do what they 
believe is best for their children. 

Human behaviour is inevitably shaped by the environment in which it occurs.  
As was pointed out in a submission during earlier consultation on the Public 
Health Bill: 

[t]he Bill should make it clear that the regulation making provisions are 
intended to protect people’s right to a healthy environment (including 
“food environment” and “advertising environment” etc) by limiting the 
ability of industry and other organisations to skew our environment, and 
hence lifestyles, in unhealthy ways.10 

The shift in public perception with regard to unrestricted marketing of 
unhealthy food is reflected in a cartoon published in the Listener last year, and 
reproduced on the front cover of this submission.   

Reference to the “nanny state” in debate about clauses 374(r) and 374(x) has 
other weaknesses.  As a Sunday Star-Times editorial has pointed out: 

                                            

9 Available from http://www.iotf.org/sydneyprinciples/  

10 Ministry of Health. Summary of submissions on public health legislation: Promoting public 
health, preventing ill health and managing communicable diseases. Wellington: Ministry of 
Health, 2004. 
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The “nanny state’ is a cliché and an obstacle to clear thought.  It’s time to 
drop it from the political lexicon.  It is a sloppy slogan used to blur 
together a whole variety of government actions that must be kept 
separate.11 

A recent academic paper makes the same point: dismissing regulation as 
nanny-statist “limits debate about the possible benefits of state intervention”.12   
It will benefit the public good to regulate some, but not other, activities under 
subclauses 374(r) and 374(x).  As with all regulation-making powers, there is 
a strong political disincentive for governments to misuse these sub-clauses.  
The power to regulate needs to be there for those cases where the public 
good is best served by government action. 

The Sunday Star-Times editorial and the Listener carton referred to above are 
signs that, when it comes to the risks posed by obesity, thoughtful 
commentators are accepting that it is irresponsible to dismiss government 
action to reduce risk factors for non-communicable diseases as “nanny state”.  
An editorial in Melbourne’s Sunday Age is much in this vein: 

Hardly a week passes that we are not confronted by yet another 
government policy seeking to impose a measure of control on an aspect 
of our lives most of us feel perfectly capable of regulating on our own.  
We call it the encroachment of the “nanny state”… Yet today we face a 
challenge to our own opposition to the nanny state… Perhaps … it is time 
we confronted the reality that we are losing the battle against childhood 
obesity and introduced new restrictions on the way junk food is marketed 
to children.  

It is not that long since libertarians argued passionately against banning 
cigarette advertising or laws requiring individuals to ear seatbelts in cars.  
Yet, decades after the changes, the net effect of these reforms has been 
of almost incalculable benefit to our society.13 

Recommendation:  FOE recommends inclusion of another subclause in 
clause 374, worded similarly to subclause 374(r), which allows the prohibition 
or regulation of the advertising, promotion or marketing of any thing likely to 
introduce or increase a risk to public health. 

Recommendation:  FOE recommends that the Health Committee note the 
following points in support of the retention of regulation-making powers in 
Clause 374 to reduce risk factors for non-communicable diseases: 

·  Voluntary compliance with codes of practice and guidelines issued under 
clause 81 will be much more likely if affected parties are aware that 
regulation under clause 374 is a likely result of poor compliance 

                                            

11 Editorial. It’s time to scrap the term ‘nanny state’. Sunday Star Times, 24 June 2007. 

12 Jochelson, K. Nanny or steward: The role of government in public health. Public Health 
2006; 120(12):1149-55. 

13 Editorial. The indigestible truth about junk food ads and our kids. Sunday Age (Melbourne), 
10 June 2007.  
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·  A comprehensive mix of measures including regulation is required to 
reduce risk factors for non-communicable diseases 

·  Regulation allows a faster and more flexible response to new risk factors 
than reliance on legislation  

·  Submissions to the Inquiry into Obesity and Type 2 Diabetes heavily 
favoured use of regulation in some areas   

·  The New Zealand public firmly favours regulation of food marketing to 
children 

·  The need for regulation has international recognition 

·  The case to dismiss the need for regulation-making powers by labelling it 
“nanny state” is very weak. 

6 Provisions relating to health impact assessment  

Clause 83 of the Bill specifically mentions “the development, completion, and 
review of health impact assessments” as one area in which codes or 
guidelines might be issued under clause 81.  The general points made about 
codes and guidelines in section 3 of this submission apply here.  The Director-
General is not obliged to issue these with respect to health impact 
assessments and, should she or he do so, affected parties such as territorial 
authorities may chose to ignore them. 

Health impact assessment is defined in clause 4 of the Bill as: 

a combination of procedures, methods and tools –  

(a) by which a proposal, policy, plan, strategy, project, rule, consent, 
standard, guideline, or programme is assessed as to the effect it is likely 
to have on the health of a population or part of a population and the 
distribution of the effects within the population; and 

(b) that indicates whether the thing assessed is likely to have a positive or 
negative effect on the health of the population or part of the population. 

The list of areas to which a health impact assessment might be applied in 
subclause 4(a) is impressive, but has one notable omission: statutes and 
regulations.  FOE believes that these are at least as important as anything 
else that should be subject to health impact assessment. 

Clauses 323 to 325 in the Bill specifically address health impact assessments.  
Clause 323 reads: 

The purpose of a health impact assessment is, in general terms, to 
enable departments of State, Crown entities, and local authorities to 
identity and assess whether proposed actions have a positive or negative 
effect on public health objectives before those actions are taken. 

There is nothing in the Bill that obliges agencies to conduct health impact 
assessments in appropriate circumstances.  The only requirements relating to 
health impact assessments stated in the Bill are that if undertaken they must 
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have regard to any criteria specified by the Director-General of Health (clause 
324), and a copy of the health impact assessment must be supplied to the 
Director-General (clause 325). 

FOE supports the inclusion in the Bill of provisions setting out circumstances 
under which health impact assessments would be required.  These 
circumstances might include when the consequences of a project include a 
reasonably foreseeable risk to public health that could be mitigated.  
Provisions are also required relating to the place played by health impact 
assessments in final decisions.  Health impact assessments are of little value 
if their findings are not taken into account by decision makers. 

Recommendation:  FOE recommends that statutes and regulations be 
added to the activities in subclause 4(a) to which health impact assessment 
might be applied. 

Recommendation:   FOE recommends that the Bill sets out conditions under 
which health impact assessment would be required, such as when the 
consequences of a project include a reasonably foreseeable risk to public 
health that could be mitigated.  

Recommendation:  FOE recommends that the Bill place a requirement on 
the relevant decision makers to properly consider, and where appropriate act 
on, the findings of any health impact assessment. 

 


